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Dear Representat& Callego: 

You pose several questions concernin g the regulation of microwave ovens used in 
wmmercial food vending service. Your questions require an explication of chapter 401 of 
the Heal& and Safety Code and title 25 of the Texas Administrative Code, chapter 289, 
inwrporating a document entitled “Texas kgulations for the Control of Bad&Frequency 
Electromagnetic Radiation.” See 2 Tex. Reg. 3668 (1977), amennkdby 9 Tex. Reg. 1271 
(1984). We will begin by brietly descriiig the relevant statutoty and regulatory 
provisions. 

The Texas Radiation Control Act (the “act”), chapter 401 of the Health and Safety 
code, see Health & Safety Code 0 401.0005,‘is designed to, among other things, “ensure 
&bctive regulation of sources of radiation for protection of the occupational and public 
health and safety and the environment.” Id 8 401.002( 1). To this end, the act authorizes 
the Texas Board of Health (the “board”) to promulgate rules relating to the control of 
sources of radiation.’ Id. 8 401.051; sse .id. $401.003(2) (defining “board”). 
Additionally, the act requires the Texas Department of Health (the “department”) to direct 
an owner or user of a source of radiation to license or register the source, see id. 
$8 401.101, .103, and to maintain various records relating to the use of the source of 
radiition, id. 5 401.057(a)(l). The board may, by rule, exempt certain persons from either 
of these two mandates. See id. 53 401.057(b), .106. Fii, the act provides for 
enforcement of the act through inspections, legal actions, and the assessment of penalties. 
See id. $8 401.063(a). .342(a), .381 - .384. 

Microwave ovens2 are subject to the act as elecironi~ products. Section 
401.003(9) defines “electronic product” as “a m product or device or 
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componentpartofamanufaaund product or device that has an electronk circuit that 
during operation we generate or emit a physical field of radiation.” “Radiation” is defined 
to include ‘Mmulated emission of radiation ikom an electronic device to energy density 
levels that could reaso&ly cause bodily harm.” Id. 0 401.003(16)@). 

PurrruMttotheruthoritygranteditinthearltutorypndeceasorto~on401.051 
ofthercftheboard~promulgatcdtitle25ofthcTausAdministntivecode,rection 
289.6,’ ptainhg to the control of radiohquenq ele&omag&c radiation. See 2 Tex. 
Reg. 3668 (1977). In se&on 289.6(a) the department “adopts by rekence the 
regukhscontahdinthedepartment’sd ocument titled, ‘Texas Reguhtions fix the 
Control of RadibFrequency Electromagnetic Radiation,’ u amended io April 1984.” 

The Texas Reguhtions for the Control of Radio-Frequency Ektromagnetic 
Radiation (the Yeguhtions~ detine Wcmwave oven” as “a device designed to beat, 
cook, or dry food through the application of electromagnetic eocqy at fhquencies 
assigned by the Federal Communications conwission in the normal IS4 heating bands 
ranging fkun 890 megahutz to 6,000 meghertz” 2 Tar. Reg:3668, * 3670 para. 80.2. 
Thetamiaexpreslylimite4itomicrowaveovens- foruseinhomeq 
restclunnts,fWdvendingoraerviceestablishmentqorhtmstateorinterstatecarriersand 
similarhcilities. Id. 

Part 90 of the reguhtions establishes standa& for proLction rgaiast~radio- 
ftwquency dectromagneti~ radiation. Part 90 applies only to M electronic product that 
produces “an acwssiile emission level” exceeding one Glliwatt pa square c&meter at 
mypointfiveantimaasormonfromanypoiatonthtovar’sadanalrurfaa,ifthe 
level is mwsured prior to the purcha&r aqisition, or five mihmtts per square 
centimeta~~pointfivecentimet~ormorr~tbeca~surfaceoftbeoven,if 
the level it nmsured after apkition. Id. at 3671 .para. 90.1(a); see u&v id. at 3673 table 
90-l; at 3674. For the sake of brevity, we will refer to a microwave oven that produces 
an acc&ile emission level exceeding the amounts specified asamicnnvaveovmmbject 
toparl90. 
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A microwave oven subject to part 90 may be operated only in a controkd area, 
marked with propa warning signs. Id. at 3671 paras. ~9O.3(a), (b), 3672 pan. 90.4. 
Additionay:awaofamiaowrveovensubjeatopart90usedinw~~food 
~~~mustsUmytheovmevay~ixmonthstoawnthattheovencompliw 
with mph 9W(aXl) oftbe regdations. Id. at 3672 pan. 90.5. For purposed of the 
nguktions. “commercid food vending service” is “the use of any &service device 
~aedf0rplblic~which~ordispawessavingsoffoodorbevaageeithainbulk 
orin packages.” Id. at 3670 para 80.2. 

Eachsb-monthsurveymust~inpart,thattheovenispropalylabeled 
with warnhg &IS and has ihctioning hazard warning devices and safety interlocks.’ Id. 
~~mustntaiawrittenncordsoftbe~mdmakethanavaikbetothe 
department upon request. Id. at 3672 para. 90.6; see ah id. at 3670 para. 80.2 (defining 
QiilW). 

whaeasotha~~ofpart9orpplygenaallytoclectronicproduets 
producing an acwsshle emission level exceeding the levels spekified in table 90-l of the 
regulations, paragmph 90.9 provides cum&t& requirements applicable only to 
microwave OVUM subject to part 90. Paragraph 90.9(a) ardculat&s power density and 
@ty interlock standads applicable to any microwave oven subject to part 90. Id. at 
3673 para 90.9(a). Subparqmph (b) sets mnitation standds applicable only to 
micmwaveova1~subjecttopart9oandinco~foodwadingscrvi~. Id. 
Subparagraph (c) relates to the repair of all microwave o+ens subject to part 90. Id. 

Finally,the~ti~nquirethat,unlessothawiseormrpted,~radio-frequency 
dectromagnetic radiation products or installations in the tkquency range of ten megahertz 
through 100 gigahertz must be registexed with the dm. Id. at 3675 pan. 100.2. 
The department has speci6adly exempted t?om the regist&on requirement, among other 
products and instdlatio~ instdlations of the fedesal gov ernment, its departments end 
agencies, see id. at 3675 pan. 100.3, and “[m]icrowave ovens in compliance with 
paregraph 90.9(a)(l),” see id at 3676 para. 100.4(c). A representative of the Department 
of Health has informed us that pamgraph 100.4(c) exempts from the registration 
rcqukmmt dl microwave ovens exwpt those in wmmercid food vending service. See 
fake id. at 3669 table. 
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compliance with the rqulations. See, e.g., Health & Safety Code 55 401 .OSl, .057, .063, 
.103(a). Title 25 of the Texas Administrative Code, section 289.6 also applies to 
~~geMay,butitsetsnosta&rdssepamteandapartfiomthe 
regulations. which it iacorporates The reguhtions articulate substantive stand&s 
applicable to microwave ovens g&ally and additional standads and m with 
which~aowanovarsinwmmerddfoodvendingaervicemustwmply. Amicrowave 
oven’nrbjocttopart90urdusedinaannmadal~rmutwmply’withthe 
~~‘genaalrtandards,andittheloi~~oMlkin~~foodvendmg 
ravioe,itllso~wmplywiththe~Mdnquimmnts~ctomicrowave 
ovalsinwmmerddfoodvendingaervice. 

~ofyourquestions~morepointedlylrbouttbentationshipbetwearHeahh 
and bfkty Code section 401.003; title 25 of the Texas Admiktmtive Code, section 
289.6; and the regulations. Specifically, you ask whether the 5st two supersede the 
latter. @ctkm 401.003 of the Health and Safety Code simply defines ternis, including 
%ectronic produ*” for purposes of the act. We assumeyouintendtocitethewholeof 
cbapter401. : 

AswehaveapIainedabove,the~chapter401,dasnotinitselfsetdefinite 
rtmdardswithwZlichtheownaorusaofamicrowaveovenmuotwmply. Rather,it 
outborirerorrequirrstheboardto~~~erules~~othewntrdlofrourcesof 
radiation, see Health & Sat&y Cude 5 401.051, to license or regiskr sources of radiation, 
see id. 0 401.101, and to exempt certain sources of radiation from liwnsing or registration 
“ifthe board finds that the exemption . ..wiUnotwnstituteasigniflcantrisktothepublic 
bealthandsafetyandtheenvironment,nseeid. ~401.106. 

In addition, title 25 of the Texas Administmtive code, section 289.6 imposes no 
mquhmts on microwave ovens separate and apart tirn the regulations. Rather, 
section 289.6 incorporates the regulations by refkrence. Thus, the regulations do not 
supersede dther chapter 401 of the Health and Safety Code or title 25 of the Texas . . Adnmmtdve Code, section 289.6. The regdatio~, incorporated into title 25 of the 
Tcluu Admidrative Code, section 289.6, implement the legislative directives expmsxd 
in chapter 401 of the Health and S&y Code. 

Yoi ask whether the regulations apply to a micrkvave oven used in a wmmenial 
~iftheovmisopentedbyacity,acounty,thedate,orthefedcralgwammnt. 
pursuant to paragraph 100.3, the reg&ions do not apply to instalktions of the 
departments and agencies of the United States. 6 Howevqwefindnothinginthe 
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regulatiOnS that exempts a microwave oven ifthe oven is as installation of a city, a county, 
or state. Of course, to be subject to part 90 of the regulations, the microwave oven must 
produce an accessiile emission level exceeding if measured prior to acquisition of the 
ndaowanoven,omnrillimrttpa~~u~uMypointfivccartimaasormore 
~mcmyadanslsurfaceoftheovm,orifmeasuredaAaacquisiton,fivemilliwattspa 
rqUancmtimaaat~pointfiveantimetersormore~mthedanal~ofthe 
woven Iardditiorsamicrowaveoveninw~food~savice,thatis~ 
insmlkion of a city, county, or state must comply with those standa& and requiranatts 
in the eons spS.dly applicable to microwave ovens in commercial fbod vending 
selviw. 

Youdcwhahathe~o~applytoanw~businessopaationsof 
mi~~~mdywpsrtiarlarfyinquireaboutamiaowavsovenprovidedina 
hOa motd. or rprrrtmaa unit. As we have indicated, except for the survey and sanitation 
lra@wms.evay microwave oven subject to put 90 must comply with the 
reqdmeM set fbrth in part 90. A microwave oven subject to part 90 that is in 
wmmercMfoodvendingservicemustbesuweyedeveryskm0nths,inaccordancewith 
pamgraph 90.5(e), and registered pmsuant to part 100 of the mgulations. 

~~Wehrvepuggestcdabove,thengulationsdefine”wmmercialfoodvarding 
aavice” to include a selkrvice microwave oven offbred for public use that heats nor 
dispawssen@soffbodorbeverages. 2Tex.Fteg.f668,3670para.80.2. Onitsface 
the tam “wmmercid food vending service” denotes a microwave oven awciated with 
~saleoffood,~rsamiaowaveovenprovidodbytberetaila. Pertinemtoyour 
question, a microwave oven is in wmmerdd fbod vending service only if it is for public 
use. Inouropinion,theruleisdesignodio~pytoarelf-savicemiaowaveova,suchas 
oaetbatisprovidedwithvendingmachintqinacafaaiqorinawmrariencestore.~Such 
microwaves are available to any member of the public who desires to purchase fbod for 
aaleandtousetheoventowarmthepurchasedfood. 

Cknmjly, a microwave oven instdkd in a hotel or motet room is not provided in 
rssodationwiththesaleoffoodorbevaages,eitherintheroomordsewhaeinthebotel 
ormotel,thatneedtobeheated. Conscqucntly,wcdonotbelicvaasuchamiaowave 
OVCII is in WIMR&~ food vending service. Addition&y, a microwave oven provided in 
MllpartmentisnotfortheussofthegeneralplblicMdttnuisnotamicrowrveovenin 
commercial food vending service. A microwave oven installed in a hotel, motet, or 
apartma unit must wmply with the standards applicable to microwave ovens genaally, 
of course, tmkss the microwave oven is not subject to part 90. 

YOU &why some busimsses arc not wved. Applicability of the mgulations is 
~prani~on~etypeof~sincssinwhichthemicr0WaVe0venisinstallsd,bDlt~ 
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initially on the microwave oven’s acwssiile emission levels and then on the Way in which 
the microwave oven is used. Any microwave oven subject to part 90 must comply with 
thet4tadaharticuktedinpart90. Anyn&rowaveoveninwmmer&lfoodvendmg 
service must comply with the survey, record-keeping, sanits&m, and n&ration 
~artkWtedinparts!?Oand1OOoftheregulations. Whilewedidnotlocate 
ray writtar fepktory hktofy illmid@ the reasons the board chose to abject 
~aowrve~inwmmacialfoodwndiagsavicetomorerigonxugMdardsMd . 
nqrumnmtqwebdievethedistiactionmoyberrlatedtotheamountofradiationleaked 
fiomanriaowrrveovarinw~foodvarding~ceuwmparsdtootha 
lllicrownteoMIs~thefrctthatmanbasofthepublicmayusea.minowawoM1in 
comme&lfoodvendingservke. 

Youalsollslrwhahaalaiaownnowninconrmadalfood~savicemust 
besurveyedeverysixmonthsandwhethern;chamiwwave ovenmusthavetllewaming 
stickersprovidedinpamgraph90.5and&stmtedin6gure90-1 ofthereg&ions. 
Pamgraph 90.5(e) clearly mandates that the user’ of a microwave ovei~ subject to part 90 
andinwmmercialfiJodvendingservicemustsWeythemi&rowaveoveneverysix 
months. Anymiwwaveovmaubjecttopart90,indudingsuchamiwivavein 
wnnnacialfoodvendingravice,mustcornply~thecaution~~~~~~md 
posting feqimmd set forth in paragraph 90.4. The quira~~ indude wnspicuously 
portingawMlinglabdthuis”rradilyvis~ktoindividualsagaingtheinstallationandto 
individuals in the &tdlation.” Id. at 3672 para 90.4(b); see aLw fd. par+ 90.4(c). 

Finally.youeskwhethathedep~basthedutyofmfbrcingitsownnrks. 
The~luthorizesthedeparhmntora~~ofthedepartmarttoinspectMy 
nonfederd premises on which an electronic product is k+ted to determine whether the 
ownaorusacomplieswiththeactMdthed~~’r’~es,licaues,ngi~~and 
ordersissucdpmxuanttochapter401. Health&%fbtyCode~401.063. Thedepartment 
may request the attorney general to insthute a legal action if. in the judgment of the 
department, a violation of the act has occumd or is about to occur. Id. 5 401.342. The 
department also may assess a civil administrative penalty, not to exceed SlO,OOO per day, 
against a person who violates the act. Id. 0 401.384: General civil penalties and @ 
aimhal penalties dso are available against a person who violates the act. See id. 
08 401.381, .382. 
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SUMMARY 

tidy, chapter 401 of the Health and Safety Code, title 25 of 
the Taca~ AdmhistraUve Code, and the Texas Regulations for the 
Co&01 of Radio-Frequency EIecDomegnetic Radiation (the 

‘39 “mdations X see 2 Tex. Reg. 3668 (1977) (Depot of Health). apply 
toamicrowaveovenusedinwnuwrddf00dvendingsaviw. The 
~kths do not superale dther chapter 401 of the Health and 
hfbty Code or title 25, Texas Administrat&e Code, section 289.6. 
The regulations, inchporated into title 25 of the Texas Admi&tm- 
tive Code, section 289.6, impkment the kgisktive dire&es 

expmmedinchapter4010ftheHealthandSafbtycode. 

The regukions do not apply to a microwave oven in wm- 
mercialfoodvendingserviceiftheovenisaninstaMonofa 
depament or agency of the United States.. On the other hand. the 
reguktions do not exempt a microwave oven in winmemY tbod 
vdi0g service ifthe oven is an in3taMon of a city, a county, or the 
state. Amiqowaveoveninwmmcrcidfoodvmdkgtiwtik 
M~onofacity,county,ortbestaterl~o~bj~tothose 
m&atitibec3&ly applicable to microwave ovens in wmmercial 

Except for the survey and sanitation requirements alI microwave 
ovens that exceed the accessiile emission levels specitied in table 
90-l of the regulations must comply with the standards articulated in 
part 90 of the regulations. Only such a microwave oven in 
wmmrcid food vending service must be survqed every six months, 
in accordance with paragraph 90.5(e). The term “wmmercial food 
vending service” denotes a microwave oven associated with the sale 
of food, such as a microwave oven provided by the retailer. 
Furthermore, a microwave oven is in wmmercid food vending 
aerviw only if it is for public use. 

&neragy, a microwave oven installed in a hotd or motd room 
is not provided in association with the sale of food or beverage 
dthaintheroomord~einthehotelormotel,thatMedtobe 
heated, therefore, such a microwave oven generally is not in 
~fnmwial food vending service. Additionally, a microwave oven 
,providedinMapartmentisnotfortheuseofthegenaalplblicmd 
thus is not a microwave oven in wmmercial food vending setviCe. 
While a microwave oven instdkd in a hotel, motel, or apartment unit 
or&m@ is not subject to those regulations spedtic to microwave 
ovens in wnnnercial food vending service, it is subject to the 
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standards applicable to microwave ovens generally, unless the 
microwave oven is not subject to part 90. 

ApplicabioftbemgulationsbnotpruBi~ontbetypeof 
busiwssinwhichthemiwwaveovenhiMtdkd,butratheriniudly 
on the microwave oven%~ accessiile anission Ievds and then on the 
wayinwhkhthemicrowaveovenisused. 

Pursuant to gimgmph 90.5(e) of the fegulatio* the user of a 
microwaveoventhatproduccsanaweaaiileanissionkvdexweding 
thelevelslistedintable90-1 ofthemgulationsandthatisusedin 
wmlWcialfoodvendingsaviannlstavveythemicrowaveoven 
every six months. Any microwave oven that produces an accessiile 
cmissionlevelexceed+thesamelevelqin&dingsuchamicrowave 
inawmmwklsuUngorwmmercklfoodvending~must 
wmply with the caution signs, symbols, W,, and posting 
reqhmem set forth in paragraph 90.4. 

htion 401.063 of the Health and Wety Cade author the 
Department of Health to inspect any no&dual premises to ascehn 
whctherauscrofamicrowaveovenisinwmplianWwithchapta 
401oftheHealthandSafayCodeorthedeparbnent’rnrles, 
licmses, registrati0~ and orders issued pursuMt to chapter 401. 

Asistant Attorney General 
Opiion Committee 


